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Abstract: The current research will concentrate on a legislative proposal that is awaiting 

approval, namely the proposal for a regulation of the European Parliament and of the Council 

on a Framework for Financial Data Access. The proposed legislation seeks to establish rules 

governing the use, sharing, and access of certain categories of customer data in financial 

services, such as mortgage credit agreements, loans, investments in financial instruments, or 

pension rights. We understand the European Union’s desire to establish a framework for 

access to financial data, especially since access to data would allow businesses to offer 

tailored products to customers based on the information they collect, but the regulation, at 

least in its current form, entails a number of obvious risks. For instance, investors specializing 

in recovering non-performing loans, also referred to as vulture funds, would obtain a plethora 

of information, facilitating the identification of debts suitable for effective enforcement. 

Therefore, the proposed regulation appears to be a lifeline for vulture funds, increasing their 

efficiency rather than eliminating them, even though, as we will show, their practices may be 

regarded as unethical. 
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Introduction  

 

The purpose of this paper is to analyse the provisions of the European 

Parliament and Council’s Proposal for a Regulation on a Framework for Financial 

Data Access. Special emphasis will be placed on the possible opportunities for 

vulture funds following its implementation. Consequently, the article will be 

structured into two parts. The first section will explain the concept of vulture funds, 

while the second will concentrate on the proposed regulation, identifying the most 

important dangers to individuals affected by vulture fund activity. 

Before anything else, we note that vulture funds’ activities have been 

examined and debated in the academic community (Fisch et al., 2004; Megliani, 

2018; Wozny, 2018). However, the majority of studies prioritize vulture funds that 

target sovereign state debts (Blackman et al., 2010; Brutti, 2020; Sample, 2014). In 

other words, there are few authors who analyse the impact of vulture funds on private 

companies or individuals. For instance, recent studies about the category of vulture 
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funds that deal with private companies have predominantly concentrated only on the 

case of Sears Holding Corporation (Lehavy et al., 2011; Stowell et al., 2017), which 

demonstrates that this topic has not been thoroughly analysed. 

As a result, the purpose of this research is to contribute to the analysis of 

understudied types of vulture funds, primarily those that purchase private non-

performing loan contracts. In this sense, as the European Union prepares to establish 

a framework for financial data access, we anticipate that this category of vulture 

funds will play a larger role in the global economy. Furthermore, given the existing 

lack of research on the proposed legislation, this report tries to identify important 

risks that may require attention. 

 

1. Unveiling the vulture funds. Definition and analysis 

 

Significant acquisitions usually require signing loan contracts. These loans 

typically have longer payback terms and mortgage-style collateral guarantees. For 

example, a family wishing to buy an apartment might be eligible for a mortgage with 

a payback period up to 25 years. This long-term loan helps the family spread the cost 

of the apartment over a longer period of time, making monthly payments easier to 

manage. In a similar vein, companies frequently seek loans to buy equipment and 

fund expansion. This enables them to invest in infrastructure, increase manufacturing 

capacity, upgrade technology, and fund other important initiatives without using 

significant sums of their own resources. 

Given these circumstances, there is a risk that unexpected events during the 

loan repayment period will damage the borrowers’ financial situation, making it 

more difficult for them to meet their payment obligations. In this regard, recent 

global events such as the COVID-19 crisis and the war in Ukraine have significantly 

affected individuals and private businesses. Due to these unanticipated 

circumstances, some borrowers have had to renegotiate loan contracts as the rates 

have dramatically increased, damaging them. 

Those who failed to renegotiate their loan arrangements went bankrupt, 

hurting both borrowers and commercial banks. In such cases, banks try to enforce 

credit agreements through foreclosure, a legal process that enables them to recover 

lent money. However, not all credit agreements include such guarantees, leading to 

unpredictability in the debt collection process. As a result, banks are forced to choose 

between pursuing debt recovery through legal action, which incurs attorney fees, 

time costs, and potentially lengthy execution periods, and selling non-performing 

loans on the secondary capital market. 

Even so, not every creditor will be willing to buy credit contracts that are 

clearly non-performing. So, banks are forced to sell these contracts at a significant 

discount in the secondary capital market. This strategy allows them to recover part 

of their loaned funds. However, the number of creditors willing to purchase such 
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credits is limited, with speculative investment funds (also known as vulture funds) 

being the most widespread. 

Vulture funds are defined as investment entities “that buy up distressed 

sovereign debt at a low price and seek to secure a high return” (Sookun, 2010). 

Another author says that the vulture fund business model consists of purchasing 

distressed debt on the secondary market, often at a steep discount, with the intent of 

suing or threatening to sue in order to recover the full amount (J.E. Fisch, 2004, pp. 

1048-1116). So, vulture funds are investment funds that buy non-performing 

financial securities issued by distressed states or private companies on the secondary 

capital market with the intention of enforcing their claims either by blocking the debt 

restructuring procedure or by taking legal action in court (Soufraki, 2020). In 

general, the return on investment is the difference between the amount spent on 

purchasing financial assets and the actual price received from the debtor state or 

company. If a debtor fails to fulfil their obligations, the profit is made up of the 

interest that accrued until the end of the litigation.  

According to the definitions, vulture funds are classified based on their 

“victims,” with some focusing on acquiring government or municipal bonds issued 

by states as they approach default, while others target struggling private companies. 

In this study, we are going to focus only on vulture funds that target private 

companies or individuals. 

 

1.1. Vulture funds: modus operandi  

 

Vulture funds’ strategies vary depending on their objectives. Personal loans 

have limited potential earnings, with credit contracts worth only thousands of euros. 

As a result, vulture funds prefer to buy mortgage-backed credits, the enforcement of 

which may grant them ownership rights to mortgaged properties, either directly or 

through affiliated companies. In some jurisdictions, such efforts have resulted in 

vulture funds obtaining ownership of a significant number of apartments, which 

helps them raise rental prices (Bulfin, 2023). 

When dealing with private companies, vulture funds take a different approach, 

often seeking higher returns. Their first goal is to acquire debts from creditors of 

bankrupt firms, after which they adopt a passive strategy (M.J.P. Anson et al., 2011, 

pp. 313-342) and wait until the debtor’s financial situation improves (Brutti, 2020, 

pp. 1819-1854). Vulture funds typically stay out of the bankruptcy process, even 

though they have the potential to influence debt restructuring. If a company’s 

financial situation does not improve, they may decide to sell all their assets, often at 

a higher price than they first invested. 

The most well-liked method used by vulture funds to acquire corporate debt 

is credit contract purchases. Unwilling to wait for debt restructuring, creditors sell 

these contracts for much less than they would have received if the debtors had 

completed their obligations (Casa et al., 2008 pp. 1-25). Due to the sellers’ steep 
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discounts, vulture funds are able to purchase the debt of numerous companies at a 

low cost. 

Even in these conditions, vulture funds use their financial resources more 

prudently to minimize losses. They reduce their risks by purchasing loans from a 

range of companies. A single business’s economic revival can greatly increase 

investment profitability, even if the other companies go bankrupt. At the same time, 

vulture funds prefer investing in companies with significant tangible assets that could 

be sold. Remarkably, a subset of vulture funds seeks bigger returns—between 12% 

and 15%—by purchasing the riskiest debts without planning to engage in the 

bankruptcy process (M.J.P. Anson et al., 2011, pp. 313-342). These funds typically 

pay an insignificant price for credit contracts that are supposed to be extremely 

difficult to enforce. If the companies start paying their debts, the vulture funds could 

make a huge profit. 

Nowadays, vulture funds have changed their strategy, doing more than just 

buying debt and adopting a passive position (Zane, 2016, pp. 1-4). They developed 

a number of strategies with the purpose of improving profitability. For example, 

several vulture funds are accumulating at least one-third of a company’s debt in order 

to block bankruptcy proceedings (Casa et al., 2008 pp. 1-25). These funds choose 

debts meticulously, taking advantage of creditors who are inclined to sell their 

unpaid debts at a huge discount. After acquiring a significant amount of debt, vulture 

funds start to negotiate restructuring terms, managing to obtain advantageous 

conditions even at the expense of the other parties involved. 

However, in most cases, decisions made by vulture funds are insufficient to 

rescue the company, so they have to take more aggressive actions. For example, the 

new management starts to implement cost-cutting measures such as property leasing 

or contracting loans from companies affiliated with vulture investors. While these 

tactics may result in short-term economic gains that allow vulture funds to return 

their investments, they usually indicate the company’s approaching collapse 

(Liberto, 2022). 

We emphasize that vulture funds require comprehensive information about 

debtors in order to operate efficiently. In this regard, they have to identify the 

insolvent company before acquiring majority ownership. The procedure is usually 

simple because most countries have public sources that allow interested parties to 

get the names of companies involved in insolvency proceedings. For example, in 

Romania, this type of information could be found in the National Trade Registry 

Office’s Insolvency Proceedings Bulletin, which is a public registry. After spotting 

a potential victim, vulture funds start to accumulate detailed information about the 

company’s debts, creditors, and chances of recovery. This critical information is 

available through insolvency documents, which include reports from court 

liquidators summarizing the list of claims against the company and their holders. In 

addition, liquidators inventory the company’s assets, providing vulture funds with 

vital information on its holdings. 
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2. Vulture funds in action: Kmart corporation case 

 

Kmart Corporation is one of the most notable cases that involves each of the 

previously listed stages. Kmart Corporation filed for bankruptcy on January 22, 

2002, under Chapter 11 of the US Bankruptcy Code, in the Northern District of 

Illinois (In re Kmart Corp, 2006). Kmart was the third-biggest discount retailer in 

the US at the time, with over 2,100 locations across the globe (Gilson, S.C., Abbott 

S., 2010, pp. 115-127). 

Starting in the spring of 2002, an investment fund called ESL Investments 

began purchasing Kmart debt. The pattern persisted until the summer of 2002, when 

ESL Investments purchased Kmart’s corporate bonds at much lower interest rates 

due to the bankruptcy proceedings. In addition, ESL Investments took a significant 

part of non-performing loans from other e-creditors. Furthermore, ESL Investments 

and Third Avenue, another investment fund, granted a loan of around $140 million 

in exchange for 14 million shares of the reorganized company (S.C. Gilson, 2008, 

pp. 115-127). 

As a result, by the summer of 2002, ESL Investments had obtained more than 

a billion dollars in financial securities, a sufficient amount of debt that provided it 

with the opportunity to participate in the Financial Institutions Committee, which 

made decisions about the company’s restructuring (Delventhal, 2022). Kmart’s 

restructuring plan was accepted in the spring of 2003. After the company emerged 

from bankruptcy, Eddie Lampert, the founder of ESL Investments, became CEO 

(Lehavy et al., 2011, pp. 391-419). 

In a short time, the company implemented a number of structural adjustments 

that led to a $276 million profit in a year. Furthermore, in November 2004, Kmart 

merged with another big retailer, Sears, with Eddie Lampert taking charge of the 

newly formed Sears Holdings Corporation. The merger was possible because ESL 

Investment held the controlling stake in Kmart Corporation, as well as 10% of the 

shares issued by Sears (J. Bienenstock, 2019). 

From the information presented, it follows that in 2003, ESL Investments took 

over a company with nearly one billion dollars in debt. In a relatively short period, 

the company managed to repay the accumulated debts, starting 2004 with a profit of 

over $200 million. Moreover, less than two years after emerging from insolvency, 

Kmart Corporation merged with another company, increasing the number of 

managed stores to over 3,500 (Stowell et al., 2017, pp. 1-22). The result is 

exceptional, with Kmart Corporation serving as one of the few examples 

demonstrating that the activities of vulture funds can be beneficial. We draw 

attention that there were no other creditors involved in restructuring Kmart 

Corporation’s accumulated debt. Without the intervention of ESL Investments, 

Kmart Corporation, a company created in 1962, would have gone bankrupt, resulting 

in the closure of the 2,100 stores under its management, an event that would have 

had a direct impact on the United States economy. 
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2.1. Maximizing returns: how vulture funds extract value 

 

Obviously, the billions of dollars invested by ESL Investments in the 

acquisition of Kmart Corporation needed to be paid back. In this regard, starting 

from 2004, Eddie Lampert initiated a drastic cost-cutting campaign, like firing a 

huge portion of employers or selling properties. At the same time, Sears Holding 

Corporation began borrowing from Edi Lampert’s associated companies. In 

addition, in a letter to investors, Lampert stated that he would engage in stock 

buybacks rather than constructing and renovating facilities (Peterson, 2017). For 

example, between 2005 and 2010, Sears Holdings spent nearly $5.8 billion on stock 

buybacks, while the company’s earnings were only $3.8 billion (Naidu-Ghelani, 

2018). Despite a significant increase in stock price, the company’s real earnings 

decreased from $51 billion in 2006 to $22 billion in 2016 (Sabanoglu, 2022). 

To fund these buybacks, Sears Holdings liquidated key assets. As an 

illustration, the corporation sold the Sears Hometown and Craftsman brands for only 

$900 million, despite their estimated value of $2 billion (Pandy, 2018). Sears 

Holdings also sold the land where 266 of its most profitable stores were located for 

$2.58 billion, which was less than the estimated market value (M. Gietzmann et al., 

2017, pp. 1-27). However, the parties did not limit themselves to the sale of the land. 

Lampert’s goal was to obtain additional income from rents. In this regard, the most 

profitable stores owned by Sears were located on the sold land, forcing the company 

to choose between closing them or signing lease contracts for the land they 

previously owned (Dayen, 2018). Obviously, Sears Holdings Corporation could not 

afford to give up the profit brought by the 266 stores, so it was forced to accept the 

unfavourable conditions imposed by Seritage Growth Properties (Peterson, 2017). 

In the mentioned lease contracts, a series of clauses were stipulated that 

granted the lessor the right to re-rent 50% of the land to other companies without 

Sears Holdings Corporation being able to object in any way. Additionally, all 

contracts included penalty clauses obligating the lessee to pay an amount equivalent 

to 12 months’ rent if they decided to close the stores located on the leased land 

(Richter, 2019). Given these circumstances, Sears Holdings Corporation was forced 

to pay the rent even when the stores were no longer profitable, as bearing the penalty 

clause was far too burdensome. This transaction was carried out with Seritage 

Growth Properties, another ESL Investments-controlled entity, so Eddie Lampert 

was the direct winner (Peterson, 2017). 

We believe Lampert’s control of Sears allowed for these harmful transactions 

to occur. Any good-faith administrator would have recognized the negative effects 

of selling such vital assets. In addition to selling assets, Sears Holdings made loans, 

with its largest creditor being ESL Investments. Between 2012 and 2018, Sears 

Holding borrowed more than $2.6 billion in loans backed by mortgages on its assets 

from ESL Investments (J. Bienenstock, 2019). Loans typically had a minimum 

interest rate of 10% and a one-year maturity period. However, Eddie Lampert didn’t 
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limit himself to providing loans through ESL Investment. He also funded Sears 

Holdings Corporation through other firms under his control. For example, “the 

Sparrow Lenders” issued mortgage-secured loans totalling more than $624.2 million 

(Hove et al., 2019, pp. 1-168). The substantial debts and lack of profit resulted in a 

more than 95% reduction in stock value, which fell to 50 cents per share by 2018. 

As a result, on October 15, 2018, Sears Holdings Corporation declared 

bankruptcy, claiming $6.9 billion in assets and more than $11.3 billion in debt (Kroll, 

2018). The vast majority of loans from Lampert-affiliated companies were secured 

by mortgages, giving them priority in liquidation. Thus, for these funds, bankruptcy 

constituted a new financial opportunity. 

In conclusion, the Sears Holdings Corporation case exemplifies how vulture 

funds can exert influence over businesses. Eddie Lampert’s activities were typical of 

these funds, resulting in short-term profits for investors but causing long-term 

damage to the firm. The funds managed by him acquired Kmart Corporation’s debts 

at a considerable discount, gaining control over the company. To emerge from 

insolvency, Eddie Lampert, as the administrator of Kmart Corporation, adopted a 

series of favourable short-term decisions, accumulating sufficient funds to merge 

with Sears. Subsequently, to recover his investments, Eddie Lampert began to 

promote a series of decisions that were catastrophic for the future of Sears Holdings 

Corporation but profitable for the investment funds he controlled. These decisions 

included selling assets, reducing staff, accumulating loans, and closing over 2,000 

stores in less than 10 years (Spross, 2018). 

Sears Holdings Corporation later sued Lampert, accusing him of draining 

billions of dollars from the company while he was CEO. The parties reached an 

agreement that assumes the Sears company will earn only 175 million dollars, which 

is insignificant in contrast to Lampert’s gains. However, a part of $125.6 million was 

covered by insurance companies, with the remaining amount paid by Eddie Lampert 

and his investment funds (Unglesbee, 2022). This particular case demonstrates how 

profitable vulture fund actions can be for investors while also highlighting the risks 

for the companies involved. 

 

3. Vulture funds and individual debts: insights from Ireland 

 

In the case of individuals, vulture funds face greater challenges in obtaining 

valuable financial information since they must follow a number of restrictions, the 

most important of which is the European Union’s General Data Protection 

Regulation (GDPR). Also, personal information is not as accessible as private 

company data. As a result, vulture funds tend to avoid dealing with individuals who 

default on their loans. However, we were able to identify several vulture funds that 

buy non-performing loans at a significant discount with the intention of enforcing at 

least some of them. Typically, banks aim to sell non-performing loans to “credit 



Alexandru Chistruga  |  211 

 

EURINT ● Volume 11, 2024 ● ISSN 2393-2384 ● ISSN-L 2392-8867 ● CC BY 

recovery agents” in an effort to get rid of them, making the activity of vulture funds 

easier. 

Following the 2008 property crisis in Ireland, the majority of banks were 

compelled to liquidate non-performing real estate loans. Vulture funds appear to be 

saviours, despite the fact that they purchase loans with a discount of up to 80% off 

their original value. The number of non-performing loans owned by these funds 

quickly exceeded 100,000 (Quinn, 2021), creating a new risk for Irish citizens: 

eviction (Tierney, 2019). Although contractual terms remained the same, creditors’ 

tactics changed. 

While banks frequently take a more cautious public position, attempting to 

avoid unfavourable headlines and maintain their reputation, vulture funds are viewed 

as more aggressive and less concerned about public perception. They may use harsh 

debt collection practices, such as sending direct notifications to debtors and 

threatening to foreclose on their houses (Lyons, 2016). 

At the same time, even if loan clauses remained identical, vulture funds 

gradually began renegotiating contracts in order to add higher interest rates, often 

exceedingly twice the market average (Deegan, 2023). Their strategy did not include 

a quick rate hike but rather a gradual increase of tens of dollars per quarter, causing 

debtors to discover the changes only after they became financially unsustainable 

(Treacy, 2024). As a result, many debtors are unable to satisfy their obligations; some 

are facing eviction from previously purchased properties. Also, through mortgage 

foreclosures, vulture investors have obtained ownership of thousands of apartments 

throughout Ireland (Debt and Development Coalition Ireland, 2017, pp. 1-20). 

The aim of vulture funds was to gain a large enough number of apartments 

that could help them influence market prices. In achievement of this goal, these funds 

not only foreclosed on real estate mortgages but also purchased apartments in 

specific neighbourhoods of Irish cities. Rather than purchasing individual 

apartments, they sought to influence pricing in specific urban areas. With large 

ownership of apartments and huge bargaining power, these funds began to boost 

rental rates, causing financial hardship for some renters. 

The housing crisis in Ireland has reached a point where legal firms that 

specialize in litigation between debtors and vulture funds have started to appear (Bell 

& Company, 2024). Their main priority is representing debtors in negotiations with 

these funds, with the goal of obtaining interest rate reductions. Essentially, debtors 

have no legal recourse to nullify contracts obtained by investment funds. In this 

regard, debtors appear as persons who refuse to execute their obligations, while 

vulture funds appear as creditors trying to enforce their rights.  

However, in 2022, a judge allowed an Irish couple’s insolvency claim, cutting 

the interest rate from 8% to 2.5% and allowing them to repay the remaining balance 

of their loan over the next 25 years (Maguire, 2023). Usually, insolvency results in 

the loss of certain debtors’ rights. But adjusting the terms of credit agreements may 

allow debtors to stabilize their financial situation without being pressured by vulture 
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funds. So, other debtors that face similar problems with vulture funds may take this 

option to save their future.  

The Kmart Corporation and the Irish housing crisis demonstrate how vulture 

funds may affect society. In this regard, many people lost their jobs, and others were 

evacuated from their houses. Meanwhile, as we have seen, vulture funds assisted 

banks in liquidating non-performing loans. Thus, their activities may benefit some 

involved parties. 

 

4. The first steps in building a framework for financial data access in EU 

 

To combat the widespread of non-performing loans, the European Parliament 

and Council approved Directive (EU) 2021/2167 on credit servicers and credit 

purchasers1. According to recital 11 of the Directive, “limited participation of credit 

purchasers has resulted in low demand, weak competition, and low bid prices for 

portfolios of credit agreements on secondary markets, which is a disincentive for 

credit institutions to sell non-performing credit agreements.” 

Article 3 of the directive defines a ‘credit purchaser’ as “any natural or legal 

person, excluding credit institutions, who acquires creditor rights under non-

performing credit agreements or the agreements themselves as part of their trade, 

business, or profession, in compliance with relevant Union and national laws.” This 

definition includes vulture funds, which, as previously stated, are investment funds 

that purchase non-performing loan instruments. 

Vulture funds frequently use aggressive techniques to induce debtors to meet 

their loan obligations ‘voluntarily.’ To discourage such behaviour, the directive 

requires credit purchasers to “operate in good faith, equitably, and professionally.” 

This involves providing “information to borrowers that is not misleading, unclear, 

or false; respecting and protecting the personal information and privacy of 

borrowers; and communicating with borrowers in a way that does not constitute 

harassment, coercion, or undue influence.” While these principles are theoretically 

valid, their broad formulation may enable vulture funds to disguise their debt 

recovery tactics, avoiding accusations of bad faith. 

Article 15(1) requires Member States to ensure “that a credit institution 

provides a prospective credit purchaser with necessary information regarding a 

creditor’s rights under a non-performing credit agreement, or the non-performing 

credit agreement itself, and, if applicable, the collateral.” This information allows 

investors to evaluate the value of these rights and the likelihood of recovery before 

entering into a transfer agreement. The legislation also requires an enabling 

 
1 Directive (EU) 2021/2167 of the European Parliament and of the Council of 24 November 

2021 on credit servicers and credit purchasers and amending Directives 2008/48/EC and 

2014/17/EU (Text with EEA relevance) online at: https://eur-lex.europa.eu/legal-

content/en/TXT/?uri=CELEX%3A32021L2167, accessed on 15.06.2024  
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framework in order to protect “information made available by the credit institution 

and the confidentiality of business data”. 

As a result, vulture funds gain access to critical information about the non-

performing credit agreements they may purchase. In this way, vulture funds may 

obtain a more accurate estimation of their potential profit. However, vulture funds 

are limited to the information included in loan agreements. They are unable to obtain 

further financial information, such as a history of debtors’ loans or other pertinent 

information, which could impact their decision to purchase or reject non-performing 

loan agreements. 

 

4.1. Decoding the EU Framework for Financial Data Access: Initial Insights 

 

In this context, the challenges that vulture funds face could be mitigated if the 

European Union approved the European Parliament and Council’s proposal on a 

framework for financial data access2.  As the name implies, the purpose of this 

legislative act is to provide a platform that will make it easier for credit institutions 

and their clients to share financial information. The regulation proposal underscores 

that “the overarching goal of this proposal is to enhance economic outcomes for 

financial services customers (consumers and businesses) and financial sector firms 

by promoting digital transformation and accelerating the adoption of data-driven 

business models in the EU financial sector.” A relevant example is that “access to 

financial data would enable more user-centric services: personalized services could 

benefit consumers seeking investment advice, and automated creditworthiness 

assessments could facilitate SMEs’ access to financing.” 

Article 2(2) of the proposed regulation offers an outline of the entities within 

its jurisdiction. The primary subjects of interest in this study are “financial 

information service providers, insurance and reinsurance companies, credit 

institutions, and investment firms”. As long as they follow the regulations—most 

notably, the requirement to establish an office in one of the Member States—vulture 

funds may be considered investors and may benefit from the provisions of the 

proposed legislation. 

We predict that vulture funds will easily meet these requirements, given that 

the proposed regulation aims to broaden rather than restrict access to clients’ 

financial information. Furthermore, vulture funds may collaborate with financial 

information service providers who specialize in providing information about 

individuals. This allows vulture funds to streamline their operations by focusing on 

key processes rather than managing every stage separately. 

 
2 Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE 

COUNCIL on a framework for Financial Data Access and amending Regulations (EU) No 

1093/2010, (EU) No 1094/2010, (EU) No 1095/2010 and (EU) 2022/2554  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52023PC0360. 
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4.2. Types of Information Governed by FIDA 

 

The types of information vulture funds could access are detailed in Article 1 

(1) of the proposal, covering “mortgage credit agreements, loans, and accounts 

including balances, conditions, transactions, savings, investments in financial 

instruments, insurance-based investment products, crypto-assets, real estate, and 

other related financial assets and economic benefits derived from such assets, 

integral to assessing a firm’s creditworthiness gathered during loan applications or 

credit rating evaluations”. This information is critical for vulture funds interested in 

buying non-performing contracts from individuals since it avoids the risk of getting 

contracts that cannot be fulfilled. This enables vulture funds to reduce the number of 

non-performing contracts that cannot be recovered, improve operations, and increase 

profitability. 

Besides individuals’ data, the proposal also extends the opportunity for vulture 

funds to access information regarding the creditworthiness of companies. The 

proposal specifies that such information can be provided if a “company applies for 

credit or if it is used for credit rating purposes by rating agencies”. We point out 

that European Mortgage Federation-European Covered Bond Council (2023, p. 2) 

stated that “the scope of data collected as part of a loan application process should 

not be in scope of the Regulation”, because these data “includes very sensitive 

commercial information”, such as “the different internal methodologies used by 

financial institutions for creditworthiness assessment purposes and the data linked 

to this activity (product data)”. The concerns raised by EMF-ECBC appear to be 

valid, as there is currently no reasonable justification for third parties to have access 

to such sensitive data. 

However, in addition to purchasing loans, vulture funds can directly lend to 

struggling companies, meeting the standards for accessing the necessary 

information. As seen in the case with Kmart Corporation, ESL Investment had 

supplied multiple credits via other investment funds, which is the usual practice of 

vulture funds. Access to company creditworthiness information would allow vulture 

funds to conduct full risk assessments, giving them access to all essential 

information. This ability reduces the previously noted inconvenience, as vulture 

funds can receive all relevant data with just a single request. 

But, access to customer3 data depends on their consent. According to Article 

5(1) of the proposed regulation, “the data holder shall, upon request from a customer 

submitted by electronic means, make available to a data user the customer data 

listed in Article 2(1) for the purposes for which the customer has granted permission 

 
3 According to Article 3(2) of the proposed regulation, „customer means a natural or legal 

person who makes use of financial products and services”. This category includes individuals 

or companies that have entered into credit contracts with financial institutions, which is why 

we will use the word debtor throughout the paper rather than customer. 
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to the data user. The customer data shall be made available to the data user without 

undue delay, continuously, and in real-time.” This implies that customers can choose 

to limit third-party access to only certain financial information rather than granting 

access to all of it. In practice, considering that debtors are often in a weaker position, 

it is likely that they will consent to credit collectors accessing all of their financial 

information.  

On the other hand, there are several entities that believe the category of data 

they are required to provide is too broad. For example, the Association of Mutual 

Insurers and Insurance Cooperatives in Europe (2023, p. 8) argues “that companies, 

including insurers, should not be obliged to share trade secrets, business-sensitive 

information, or proprietary data resulting from their analytical and enrichment 

processes.” In this regard, the association (2023, p. 8) considers that “such data is 

not only integral to a company’s competitive edge but also encompasses valuable 

expertise, know-how, and sensitive pricing information, whose disclosure could pose 

significant competitive risks.” As AMICE, we believe that companies should be 

required to give only data submitted by customers, excluding inferred data. 

Additionally, the second part of the legal provision states that data holders 

must provide real-time access to financial information without specifying whether 

they are entitled to compensation for this service. In this regard, the following 

paragraph clarifies that “a data holder may claim compensation from a data user for 

making customer data available pursuant to paragraph 1 only if the customer data 

is made available to a data user in accordance with the rules and modalities of a 

financial data sharing scheme, as provided in Articles 9 and 10, or if it is made 

available pursuant to Article 11.” 

Vulture funds must not only obtain the debtor’s consent to access financial 

information, but they must also cover the associated fees. The exact amount of the 

costs cannot be determined until the proposed regulation is adopted. However, article 

9 specifies the criteria for determining compensation: “it must be reasonable and 

directly linked to the expenses of providing data to the funds, based on 

comprehensive market data collected from both data users and holders, clearly 

identifying each cost element in line with the model, and structured to reflect the 

lowest prevailing market rates”. 

Thus, based on the interpretation of the legal provisions, it is clear that the 

expenses associated with accessing financial information should be minimal. 

However, the Association of Foreign Banks in Germany (2023, p. 1) states that “the 

obligation of the holders of customer data to make this data available to data users 

by setting up the necessary technical infrastructure (interfaces) will affect almost all 

institutions and companies in our association.”  

Therefore, we believe that Article 9 will be adapted based on 

recommendations from affected entities. For example, the Association for Financial 

Markets in Europe (2023, p. 7) recommends that “approach to compensation should 

be aligned with that agreed under the Data Act, such that it allows for a margin and 
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takes into account the costs incurred for making the data available and the 

investment in the collection and production of data”. 

Anyway, we believe that these costs will not exceed the present expenses 

charged by vulture funds to access databases holding financial information, 

notwithstanding the additional time required to find critical data compared to the 

scenario in which the regulation proposal is implemented. 

In summary, while the proposed regulation is not specifically meant to 

improve the behaviour of credit recovery agents, certain legal features will have this 

impact. When combined with the rules governing the trading of non-performing 

credit contracts, vulture funds could become significantly more efficient. As a result, 

it is vital to determine how their activities will affect the parties involved. 

 

3.3. Potential consequences of FIDA implementation 

 

Commercial banks are under pressure to minimize non-performing loans in 

their portfolios, which has driven their desire to establish a market for these debts. 

The directive on non-performing loans is an important first step in establishing this 

secondary market, and the proposed regulation is a significant component of that 

endeavour. However, vulture funds may interpret the legal provisions in their own 

particular manner. Currently, these funds have only a restricted access to financial 

information and have to purchase non-performing loan contracts in bulk, with only 

a small percentage of them being enforceable.  

The proposed regulation will grant vulture funds access to critical debtor 

information, allowing them to select which loan contracts to buy while avoiding 

those that are clearly disadvantageous. Establishing a financial data sharing system 

will improve vulture funds’ negotiation power with commercial banks, allowing 

them to choose loan contracts to buy or demand big discounts. 

Also, the proposed regulation will have a considerable impact on debtors. 

Negotiating with vulture funds will be extremely difficult once they have access to 

all relevant information. For example, if a company requires a loan, it will find itself 

in a weak negotiation position. Currently, failing companies are forced to accept 

unfavourable terms, such as higher interest rates. With the proposed regulation, this 

situation could become even more difficult because vulture funds are given more 

power to impose severe restrictions on companies. Essentially, if a company wants 

to escape insolvency, it may have few options except to rely on vulture funds because 

other creditors refuse to take such risks. It remains to be seen whether the regulation 

will increase the number of corporate bankruptcies. 

From the standpoint of vulture funds, their actions are perfectly legal because 

debtors do not execute their obligations. Unanticipated occurrences, such as a family 

member losing their job or making poor business decisions, might force debtors to 

default on payments. Because debtors are usually in difficulties that are not entirely 

their fault, vulture funds’ tactics in pursuing debt recovery may raise ethical 
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concerns. However, vulture funds have the legal authority to seek repayment 

regardless of the borrowers’ economic status. Vulture funds normally do not pursue 

debts immediately, giving debtors time to improve their financial situation.  

Also, enforcement tactics are subject to judicial examination, and debtors have 

the right to appeal decisions, including claims of unjust terms. In this regard, debtors 

in the European Union have access to a number of legislative safeguards that 

normally prevent vulture funds from acquiring individual loans. At the same time, 

corporate bankruptcy laws have been enacted in each country to protect the rights of 

debtors and creditors in insolvency procedures. The primary objective is to save the 

company, and creditors are focused on recovering their investments and keeping the 

company operational to support the market. As a consequence, we believe that 

vulture funds are likely to remain cautious and prefer countries in which the rights 

of creditors are more protected, such as the US, even in the face of proposed 

regulation. 

Separate from vulture funds, we believe that access to debtors’ financial 

information may result in their segregation. Depending on the available debtor 

information, banks may offer favourable credit terms to some while imposing 

rigorous conditions on others, such as shorter repayment periods or higher interest 

rates. Simultaneously, despite the anticipated decrease in remuneration for supplying 

information, these expenses are likely to be shifted to banking service fees, 

aggravating the difficulty of obtaining loans. 

 

Conclusions  

 

To summarize, vulture funds are investment funds with extensive control over 

the debtors they target. While the European Union intends to provide a platform to 

improve the financial services provided by commercial banks and other financial 

institutions, the legal requirements of the regulatory framework may be used for a 

variety of reasons. Primarily, vulture funds can improve their operations by gathering 

debtors’ financial information prior to acquiring non-performing loans and 

periodically monitoring their financial status. However, we consider that vulture 

fund activities should be governed by national legislation that must provide more 

protection to those in financial distress, rather than modifying the proposed 

regulation only for this purpose. 

Despite the perception that vulture funds harm all parties involved, it is critical 

to recognize their role in helping many companies emerge from bankruptcy. 

Furthermore, despite purchasing multiple apartments in Ireland, vulture investors did 

not just hike rents without improving living conditions; they renovated the 

apartments first. As a result, it is critical to develop a balanced approach that 

optimizes the benefits of vulture funds’ activities while reducing their negative 

consequences. 
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