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Abstract 

 

Legal frameworks of EU’s interactions with neighboring countries is treaty-based. 

The types of agreements concluded between the EU and ENP countries differ as to 

their purpose, scope and objectives of cooperation. This contribution aims to 

compare the practices of implementation of the Association Agreements (hereafter 

- AA) signed between the EU the countries of Central and Eastern Europe with 

particular focus on the experiences in Poland, Lithuania, Romania, Croatia and 

Ukraine, who developed their own doctrinal and practical approaches towards 

fulfilment of the AA obligations. The main research hypothesis is that the efficiency 

of the AA implementation in Central and Eastern European countries depends on 

the domestic practices of implementation of international law, deployed in these 

countries. Following from the hypothesis the research questions are: what are the 

constitutional and statutory provisions in Poland, Lithuania, Romania, Croatia and 

Ukraine, on which implementation of the international legal norms is based, and 

how these countries implemented or are currently implementing the AAs. This 

contribution is based on the desk-top research of the available legislative 

framework of the implementation of the AAs in these countries. 
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Introduction 

 

Since the dissolution of the Soviet Union the relations between the EU and 

the countries of Central and Eastern Europe experienced significant political, 

social, economic and legal transformations, as a result of which some of them, such 

as Poland, Lithuania, Romania and Croatia have already joined the EU, whereas 

others, such as Georgia, Moldova and Ukraine are still on the way to the EU 
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pursuing different national policies towards the EU and the EU membership. From 

the legal perspective the core EU-related transformations in their legal systems are 

directed towards ensuring the compatibility of their legal and administrative 

practices with the EU acquis and reflect the domestic practices related to the 

enactment, application and execution of the international legal norms in their 

domestic legal orders.  

The domestic practices of the EU-compatible transformations of the legal 

systems of Poland, Lithuania, Romania and Croatia can also be traced back to the 

respective AA, which Poland and Romania as post-socialist countries and 

Lithuania as a post-Soviet country concluded in 1991, 1993 and in 1995 

respectively; Croatia signed the association agreement with the EU  in 2001, where 

the issues of the legislative and regulatory approximation played a crucial role in 

aligning the functioning of their legal systems to the EU acquis and preparing them 

for the full EU membership. In the case of Georgia, Moldova and Ukraine, who 

signed their AA in 2014, a lot of questions arise both in terms of the AA 

implementation and approximation as a key legal issue.  

The first part of this contribution presents the overview of the AAs signed 

with post-socialist and post-Soviet countries in Central and Eastern Europe after 

collapse of the Soviet Union, their legal features and peculiarities. The second part 

of this contribution addresses the constitutional dimension of the AAs 

implementation in Poland, Lithuania, Romania, Croatia, Georgia, Moldova and 

Ukraine, and the third part focuses on the domestic practices of the implementation 

of the AAs in these countries.  

 

1. Association Agreements between the EU and CEE countries: the overview 

and developments 

 

Association Agreements between the EU and third countries are one the 

most important tools, which regulate contractual relations between the parties in 

political, economic and social matters. The possibility to conclude AAs was firstly 

provided by the Treaty of Maastricht, where the European Economic Community 

was equipped with the right to “[...] conclude with a third state, a union of states or 

an international organisation agreements establishing an association involving 

reciprocal rights and obligations, common action and special procedures”1. This 

provision was widely used by the European Communities at first, and since the 

conclusion of the Treaty of Lisbon this provision was embedded into Article 217 of 

the Treaty of Functioning of European Union (hereafter – the TFEU). At the same 

time separate provision on cooperation with the neighbouring countries have been 

added to the Treaty on European Union (hereafter – TEU), also opening the 

discussion on the correlation of both articles for purposes of the AAs conclusion 

and their relevance for the legal regulation of relations with third countries. 

                                                      
1 Article 238 EEC Treaty. 
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Despite the provisions on the conclusion of the AAs were widely used by the 

EU for the regulation of its relations with third countries in Europe and beyond, the 

scope and the legal nature of the “association” is defined rather unprecisely. In the 

academic discourse the association with the EU can be analysed from the 

international law and EU law perspectives. From the international law perspective, 

the discussions on the legal nature of the association are often linked to the debate 

on the issues of membership, trying to find the answer to the question, how many 

differences exist between the “association” and the “associate membership” 

(Klabbers, 2014) in the EU in terms of public international rules on the 

membership in the international organisations. While analyzing the AAs from the 

public international law perspective it is worth mentioning that Vienna 

Conventions on the Law of International Treaties (Vienna Convention on Law of 

Treaties, VCTL 1969; Vienna Convention on Law of Treaties, VCTL 1986) are 

applicable instruments as to guiding the procedural aspects of their conclusion.  

From the EU law perspective, the legal nature of the association is grounded 

on the ECJ ruling in the case Demirel (Case 12/86), where the association was 

defined as “special, privileged links with a nonmember country,” with the 

consequence that the third country concerned obtains legal and political 

opportunities to participate in the EU system.  

The contractual practice of the AAs conclusion is so diverse, that the concept 

of an “association” between the EU and third states is shaped not only by legal 

regulation as to the cooperation between the EU and third states, but also is co-

determined by the geopolitical context and political considerations. 

As a result, the scope and content of the “association” between the EU and a 

third state is quite flexible as to the degree the EU and a third country decide to 

liaise their legal systems as well as political and economic cooperation.  

Regardless the fact that the AAs are quite ambiguous as to the exact content 

and scope of the association, they have some similarities. These common features 

are, beyond being concluded as the mixed agreement under Art. 217 TFEU, that 

AAs address political, economic and sectoral dimensions of the cooperation; they 

also establish a long-term institutional cooperation framework between the EU and 

a third country, including the dispute settlement provisions. While establishing the 

associations with Poland, Lithuania and Romania, the Europe Agreements (the 

EAs) with Poland (Europe Agreement with Poland, 1991), Romania (Europe 

Agreement with Romania, 1994) and Lithuania (Europe Agreement with Lithuania, 

1995) define the aims of such association in a slightly different way: while the EAs 

with Poland, Lithuania and Romania set up as one of the association objective the 

establishment of the cooperation framework for gradual integration to the EU in 

conjunction with strengthening the political dialogue and support of economic 

reforms, each of the EAs highlights a particular field ofinterest for the countries at 

stake – for Romania the support of social development, for Poland – the 

cooperation on cultural matter as the area of particular interest and for Lithuania 

the Internal Market access as such. The EAs as the AAs particular type are based 
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on the idea of the spillover effects with the expectation that enhanced economic 

cooperation will “…lead to a greater political convergence” (Europe Agreement 

with Poland, 1991: Article 2). In terms of organizing the institutional cooperation 

the EAs have similar approach – Association Councils (ACs), the Association 

Committees and the Association Parliamentary Committees have to be established, 

with the ACs equipped with supervisory powers and dispute settlement 

competencies. Besides acting as primary body for disputes related to the 

interpretations of the EAs, ACs play crucial institutional role in the establishment 

of arbitration proceedings in the case when the dispute is not resolved by the 

decision at the AC level. The EAs contain a set of provisions related to the 

approximation of the national legislation of these countries to the EU acquis, which 

had rather a framework character (Art. 69-71 of EA with Lithuania, Art. 69-71 of 

the EA with Romania, Art. 68-70 of the EA with Poland). 

Being of the same nature as the EAs with Poland, Romania and Lithuania, 

the Stabilization and Association Agreement with Croatia of 2004, generally 

known as SAA (Stabilisation and Association Agreement, 2004) had similar 

association objectives, however it did not textually provide the possibility of the 

country’s gradual integration to the EU and focused on issues of the regional 

cooperation as particular priority for the cooperation between the EU and Croatia. 

It suggests EAs’ similar institutional framework with the conventional dispute 

settlement instruments, which are limited to the Association Council’s binding 

decisions on the matters of the SAA application and interpretation (Art. 113 SAA) 

and mandatory consultations (Art.121 SAA). The SAA provisions on the 

approximation of laws are formulated differently, they contain the Croatia’s 

obligation to start the approximation process on the date the SAA is signed (Art. 

(1)69 SAA), as well as to establish the association within 6-year period after the 

SAA enters into force (Art.5 SAA). Moreover, the SAA provisions envisage that 

rules on modalities of the SAA implementation and the monitoring of the 

approximation progress will be subject to a jointly agreed approximation program 

with the particular focus on fundamental freedoms’ regulations.  

The EU-Ukraine Association agreement (EU-Ukraine Association 

Agreement, 2014), signed in 2014 and in force since 2017, represents a more 

sophisticated framework for the association relationship in multiple dimensions. 

First of all, among the association aims the gradual integration of Ukraine to the 

EU has not been mentioned expressis verbis (Art. (2)2 AA with Ukraine), being 

replaced with the commitment to enhance values-based cooperation allowing 

Ukraine to participate in the EU programs and agencies, to develop deep and 

comprehensive economic and trade relations and to promote peace and stability in 

the region. The provisions of the AA with Ukraine contain detailed regulations 

with regard to political cooperation, as well as the economic and sectoral ones, 

imposing a number of concrete obligations, not of the framework character. As a 

result, in the course of this AA implementation the public authorities are bound 

very often by precise obligations which arise directly from the text of the treaty, 

and are clear enough to be interpreted strictly and implemented in the domestic 
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legal order directly with rather simple transposition practices. The AAs 

institutional framework evolved as well besides the AC, the Association 

Committee and the Parliamentary Association Committee the summits were 

institutionalized as the highest cooperation body in the areas of political dialogue 

(EU-Ukraine Association Agreement, 2014: Article 460) and the civil society 

platform was established for ensuring the role of the civil society institutions in the 

course of the AA implementation). The AC role in the AA implementation seems 

to be limited more to the supervisory and monitoring functions, whereas dispute 

settlement procedures are regulated separately for trade and trade-related issues, 

sectoral cooperation and other cases. Moreover, dispute settlement procedures 

contain differentiated approaches towards dispute settlement in trade-related cases 

and other issues: rules on consultations (Art. 305 AA with Ukraine), arbitration 

proceedings (EU-Ukraine Association Agreement, 2014: Articles 306-326) as well 

as the mediation (EU-Ukraine Association Agreement, 2014: Articles 327-336) 

might be applied to a trade dispute. Moreover, in the cases when the dispute 

concerns the interpretation of the EU Law, the arbitration panel is obliged to 

suspend the case and to refer the interpretation question to the European Court of 

Justice for a ruling. Another difference the AA with Ukraine has if compared to the 

EAs and SAA is the content and intensity of regulation on the regulatory and 

legislative approximation, that, as Tyushka suggests, Ukrainian association occurs 

through approximation (Tyushka, 2015). 

As Van Eluswege and Chamon point rightfully out, it is quite difficult to 

classify the AAs due to their flexibility and lacking finality as to the scope of the 

rights and obligations the EU and third countries regulate, they suggest to classify 

based upon the variety of criteria (geographical proximity, bilateral or multilateral 

nature, as well as the final intensity of links which the parties aim to achieve in 

their relations) the AAs as the pre-accession instruments, the AAs as the 

substitution for the membership in the EU and AAs as the frameworks for the 

privileged relations between the EU and third countries (Van Eluswege, Chamon, 

2019). Thus, for the European countries contemporarily there are two types of the 

AAs commonalities: the AAs as the pre-accession tool (as in cases of Poland, 

Lithuania, Romania and Croatia) and the AAs as an alternative to the EU 

membership (as in cases of Georgia, Moldova and Ukraine). In both cases it 

imposes on the third country an obligation to align its legal system to the EU as the 

ultimate condition for opening of new opportunities for the cooperation with the 

EU.  

To sum up, the AAs are one of the most effective and flexible legal 

instruments, on which the EU grounds its relations with third countries and which 

aims reflect the level and degree to which the EU opens its system for the country 

concerned. At the same time for opening this access to the third countries, the issue 

of the AAs implementation into their domestic legal orders is detrimental for 

efficient interaction between the EU and the third countries concerned. In third 

countries the AAs are understood as international treaties, to which the VCTL 1969 
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and VCTL 1986 are applicable, and thus their national practices reflect the 

traditional approaches towards the application of international conventional and 

customary treaty law thereto. Despite the VCTL 1969 and the VCTL 1986 can be 

identified as a common regulatory framework for the issues of conclusion, 

ratification, validity and applicability of international treaty law, the legal basis for 

their application in Poland, Lithuania, Romania, Croatia and Ukraine differs 

slightly. Croatia as a former Yugoslav Republic is a signatory party to the VCTL in 

the way of succession from 1969 with the ratification procedures being finished in 

1970. Ukraine joined the VCTL 1969 in 1986 as the Ukrainian Soviet Socialist 

Republic, based on Soviet approaches towards the application, enforcement and 

implementation of the international treaties. Poland and Lithuania joined the VCTL 

1969 as independent states in 1990 and 1992 respectively. Among the countries 

analyzed Romania is not a signatory party to the VCTL 1969, it applies arguable 

the VCTL as the customary international law; and Croatia is the only country 

which joined the VCTL 1986 in 1994 in the way of accession, whereas Poland, 

Lithuania, Romania and Ukraine did not join the VCTL 1986, so the applicability 

of the VCTL 1986 to their legal cooperation with international organizations seems 

not to follow the unified pattern, allowing for more flexibility in shaping their 

conventional cooperation with international organizations.  

It needs to be mentioned, that Poland, Lithuania, Romania, Croatia and 

Ukraine developed their own approaches to the application, enforcement and 

implementation of international treaties, based on their constitutional regulations 

and statutory legislation, which have both common and different features.  

 

2. Constitutional dimension of the implementation of the Association 

Agreements in the Central and Eastern European Countries: experiences of 

Poland, Romania, Lithuania and Croatia 
 

Poland, Romania, Lithuania and Croatia, as the countries, experiencing 

impact of the Soviet and socialist legacy on their domestic political, economic and 

legal life, developed after the collapse of the USSR their own relations with the 

EU, which led to their full membership thereby. On their ways to the full EU 

membership these countries were affected by the transformations which affected 

their legal systems as well. Their legal systems had to find the solution to the issues 

of shaping relations with the EU as a legal order sui generis and aligning their 

domestic legislation to the acquis. The approximation of the legislation to the EU 

rules and standards became the core element in the implementation strategies of the 

AAs with Poland, Romania Lithuania and Croatia.  

The constitutions of Poland, Lithuania, Romania, Croatia and Ukraine were 

adopted shortly after the Soviet Union collapsed and are marked very often with 

the provisions, which manifested the turn of these countries from the joint 

communist and socialist past. Being adopted in the period of 1990-1997, these 

constitutions, however, dealt with the international cooperation and foreign policy 

matters very fragmentarily, usually through rules on the status of the international 
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law and international treaties in their domestic legal systems. All these countries 

also underwent and some of them still undergo huge re-orientation of their foreign 

policy towards the EU and NATO, so that the vision of the European future of 

these countries started to shape the development of their legal systems as aligned to 

the European legal traditions.  

 

Figure 1. Outlook on the relations between the EU and Poland, Lithuania, 

Romania, Croatia and Lithuania: constitutional dimension 

 

Source: authors’ representation  
 

The legal debate on the rapprochement of the domestic legislation of the 

CEE countries to the EU focused traditionally on such questions of constitutional 

character as: 1) how the CEE countries, namely Poland, Romania, Lithuania and 

Croatia amended their domestic legislation, in particular, the constitutional 

provisions on cooperation with international organizations in the course of the AA 

implementation and preparation to the EU membership; 2) how do national 

constitutions shape the national practices with regard to the implementation of the 

AAs and 3) which national approximation practices were developed by Poland, 

Romania, Lithuania and Croatia that helped to overcome the ambiguity of domestic 

constitutional regulations. Obviously, all these countries have different approaches 

towards these issues based on their national practices of the application and 

enforcement of international law in their legal orders.  

 

2.1. Poland 

 

The extended cooperation between Poland and the EU dates back to 1991, 

when the Association Agreement with the EU was signed. The EA with Poland 

entered into force in 1994 and was accompanied by the submission of the 
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application for the EU membership in the same year. The implementation of the 

EA with the EU, as well as the perspectives of the full membership thereto 

implicitly contributed to the changes in Polish constitutional framework on the 

application, validity and enforcement of international law, as well as on the 

cooperation with international organizations.  

The current Constitution of the Republic of Poland was adopted in 1997, 

providing general framework for the regulation of its external and internal policies, 

including framework rules determining the cooperation with international 

community. The duty to respect the binding international law is provided already in 

the first Chapter of the Polish Constitution (Constitution of the Republic of Poland: 

Article 9). In conjunction with Chapter III “Sources of Law” the place of 

international agreements seems to be clarified in several aspects: firstly, the duly 

ratified international agreements are recognized as a source of law in Poland 

(Constitution of Poland: Article 87); secondly, duly ratified international agreement 

are directly applicable unless they require the additional legislative or regulatory 

efforts (Constitution of Poland: Article 91(1)); thirdly, the international 

agreements, which require the ratification through the adoption of a statute, shall 

have the precedence over the statutes “if such an agreement cannot be reconciled 

with the provisions of such statutes” (Constitution of Poland: Article 91(2)); and 

fourthly, the Constitution of Poland provides the possibility for the recognition of 

the direct applicability of laws of international organizations which Poland joined 

and shall have the precedence over the domestic legislation in the cases of the 

conflict of laws (Constitution of Poland: Article 91(3)). The Constitution of Poland 

also provides the rules for the cooperation with international organizations, 

stipulating that competences of state bodies can be delegated to international 

organizations by the virtue of international agreements (Constitution of Poland: 

Article 90(1)), which are to be ratified by the Seijm and Senate at least “…with a 

two-thirds majority vote in the presence of at least half of the statutory number of 

Deputies” (Constitution of Poland: Article 90(2)) and can be subjected to the 

nationwide referendum (Constitution of Poland: Article 90(3)). The constitutional 

framework as to the ratification of international treaties vested the respective 

powers to the Parliament in cases when such a treaty deals with political and 

military issues, human rights, Poland’s membership in international organizations, 

financial responsibilities for the state and cases, when statutory regulation is 

required either by law or by the Constitution.  

Even though the constitutional framework on the international affairs has 

been modernized in 1997, Czaplinski argued, that it still includes very fragmentary 

and incoherent constitutional regulation in this area, leaving a lot of questions on 

the correlation between domestic and international law open and requiring very 

often the judiciary to rule on (Czaplinski, 1998; Wójtowicz, 2018). The situation 

becomes even more complicated, once the issue of the validity of the EU Law in 

Polish legal system is to be analysed.  

Moreover, besides the constitutional framework, Poland developed very 

pragmatic approach towards the cooperation with the EU at the statutory level. 



92  |  COMPARATIVE LEGAL ANALYSIS  
 

 

Already in 1996 in Poland the Office for European Integration was established with 

the aim to assist the Polish Government and ministries with the coordination of 

national policies and domestic legislation with the relevant EU standards. In 1997 

the National Strategy for Integration (Strategia, 1997) was adopted by the Polish 

Parliament, which systematized Polish policy towards the EA implementation and 

future EU membership as well as positively influenced the process of 

approximation of the Polish legislation to the EU acquis. Significant legislative and 

regulatory changes were introduced, e.g. in 2000 Poland adopted its Law “On 

International Treaties” (Ustawa 39 poz.443, 2000), which defines Polish practices 

of the VCTL 1969 implementation. Besides clarifying the procedural aspects of the 

conclusion, ratification and enforcement of international treaties in Poland, it 

addresses the way the EU legal acts are to be introduced into Polish legal system: it 

stipulates that EU legal acts, foreseen by Art. 48 (6) TEU, Art. 25, 218 (2), Art. 

223 (1), Art. 262 or Art. 311 (part 3) are to be ratified as well (Ustawa 39 poz.443, 

2000: Article 12a).  

Despite having a mechanism of implementation of the EU law in the 

domestic legal oder since the EA was signed, the issues of application of the EU 

Law in Polish legal order seem not to have a clear pattern. The ambiguities 

enshrined in the constitutional provisions, the rules provided by its statutory 

legislation on the application of international treaties, and the reluctancy2 to 

recognize the direct effect and supremacy of the EU law in Polish legal order 

against the ECJ rulings (Joined Cases C-585/18, C-624/18 and C-625/18) seem to 

create the pattern, on which existential conflicts between the EU law and the 

national law in the Polish legal system emerge. 

To sum up, it can be stated that Polish constitutional provisions reflect the 

VCTL 1969/VCTL 1986 framework regulating international practices with regard 

to the international treaties. It leaves a lot of open questions regarding the 

applicability of international law in the Polish legal system, especially when the 

supremacy of the EU primary and secondary legislation over the constitutional 

regulation is addressed. Moreover, the national implementation practices, being 

based on the concept of ratification of the EU legal acts, seem to be contradictory 

to the constitutionally embedded idea of direct applicability of international treaties 

in the Polish legal system. In the situation when such ambiguities occur, the role of 

judiciary gains importance.  

                                                      
2In March 2021 the Polish Prime Minister Mateusz Morawiecki lodged the application 

before the Constitutional Tribunal of Poland on the primacy of the EU Law. (Text of the 

application available at ˂https://ruleoflaw.pl/wp-content/uploads/2021/05/K_3-

21_application.pdf˃. In May 2021 the Constitutional Court of Poland heard the case 

dealing with controversial Polish legislation on judges’ appointment and dismissal 

procedures, the nomination of the National Council of Judges through the Parlaiment.  
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2.2. Lithuania 

 

Lithuania, being the post-Soviet country, clearly articulated its pro-European 

aspirations in 1990s, after it became independent. In 1996 the Constitution of 

Lithuania experienced the first amendment caused by the perspectives of the future 

EU membership: the provision on acquisition of land in Lithuania was open to 

foreigners (Constitution of Lithuania: Article 47). In 2001 the constitutional 

amendments related to the future EU membership were not passed by the 

Lithuanian parliament, being deemed as not necessary by the Parliamentary 

Amendment Commission, however, in 2003 provisions on the transfer of powers to 

the EU were addressed again and the Constitution was amended by the 

Constitutional Act “On Membership of the Republic of Lithuania in the European 

Union” of 13 July 2004 (hereafter – the CA). 

Chapter XIII of the Constitution of Lithuania regulates country’s foreign 

policy and defense matters and provides rules on country’s adherence to the 

universally followed and recognized international legal norms and principles 

(Constitution of Lithuania: Article 135); the accession to international 

organizations, if compliant with country’s national interests and independency of 

the state (Constitution of Lithuania: Article 136). It also stipulates that once duly 

ratified, international treaties are part of the domestic legal system (Constitution of 

Lithuania: Article 138). The Constitution of Lithuania also provides the basic rule 

that law or any legal acts contradictory to the Constitution are not valid 

(Constitution of Lithuania: Article 7), the constitutional review regarding the 

compatibility of the international treaties with the Constitution of Lithuania is 

stipulated in Article 105 of the Constitution of Lithuania.   

Lithuania followed the way of introducing the special regulation on relations 

with the EU at the constitutional level. The CA is a constituent part of its 

Constitution (Constitution of Lithuania: Article150). The CA provides regulation 

on the transfer of powers from the Republic of Lithuania to the EU institutions and 

confirms the direct applicability and supremacy of the EU founding treaties and 

secondary legislation over laws and other legal acts in Lithuania.  

In Lithuania the constitutional provisions on the application and enforcement 

of international law and cooperation with the EU are also formulated in the 

framework character. The domestic legislation dealing with the implementation, 

application and enforcement of international treaties dates back to 1991: The Law 

“On International Treaties of the Republic of Lithuania” (Law on International 

Treaties, 1991), being the domestic practice of the implementation of the VCTL 

1969, was adopted prior to the Constitution. It is formulated reflecting general 

practices for conclusion and execution of international treaties in Lithuania, and 

does not address the issue of direct applicability and direct effect of the 

international treaties within the domestic legal system. It stipulates that 

international treaties have the force of law on the territory of the Republic of 

Lithuania ((Law on International Treaties, 1991): Article 12). In 1995 in the case 

8/95 the Constituional Court of Lithuania ruled on the compatibility of Article 12 
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of the Law 1991 to the Constitution, affirming the approach of transformation 

(incorporation), which the country uses to implement international treaties in the 

domestic legal system (Case 8/95). In 2006 the Consituional Court of Lithuania 

ruled, that “…in cases where national legal acts (inter alia, laws or constitutional 

laws) establish such a legal regulation that competes with the one established in an 

international treaty, the international treaty is to be applied” (Ruling of 14 March 

2006: 2006) With regard to the supremacy of the EU law over the national 

legislation, the Constitional Court of Lithuania follows the same approach, denying 

however the precedence of the EU law over the Constitution. It also follows the 

position that the EU law is a source of interpretation of the Lithuanian law, so the 

question remains open as to the status of the EU law in its domestic legal system. 

As Jarukaitis and Švedas rightfully point out, the Constitution of Lithuania 

provides the possibility of the direct effect of international law and the EU law, 

however, the supremacy of international law and the EU law over the Constitution 

is denied (Jarukaitis, Švedas, 2019). 
 

2.3. Romania 

 

Romania signed the EA in 1993, however its implementation speeded after 

1999, when it was granted the status of the accession country. Being trapped in 

economic difficulties, political and corruption scandals prior to the accession of 

Romania, the EU developed a conditionality policy, which determined the 

framework for the EU-Romania relations in the pre-accession as well as in the 

post-accession periods (Pridham, 2007). Just like in Poland, once the EU 

membership perspective was opened, the constitutional amendments were 

introduced, which determined the interaction between the EU legal order and the 

Romanian legal system.  

The current Constitution of Romania was adopted in 1991 and amended in 

2003 with chapters dealing with country’s relations with the EU and NATO. Since 

2010 there has been an internal discussion on the necessity of the revision of the 

Constitution, f.e. in order to reflect the latest development in the family law issues 

(national referendum 2018 on this matter failed). Romania is not a signatory party 

to the VCTL 1969 and VCTL 1986, so the constitutional provisions on the role of 

international law and international treaties are drown in the basic lines. The 

Constitution of Romania stipulates the duty to fulfil duly the commitments arising 

from international treaties Romania is a party thereto (Constitution of Romania: 

Article 11 (1)). It also provides that treaties, if ratified by the Parliament, are part of 

the national law (Constitution of Romania: Article 11 (2)) and in case an 

international treaty contradicts to the country’s constitution, it can be concluded 

only after the respective constitutional amendments are introduced (Constitution of 

Romania: Article 11(3)). Moreover, in case the Constitutional Court of Romania 

finds an international agreement unconstitutional, it shall not be ratified 

(Constitution of Romania: Article 147 (3)). The Romanian Constitution contains 
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provisions on the legislative acts (Constitution of Romania: Articles 73-79), but no 

exact rules on the role of international law and international treaties in the 

country’s legal order are provided. The amendment of 2003 introduced the legal 

basis for Romania’s accession to the EU and provided procedural framework 

thereto. The Constitution required a two-third majority vote in the joint sitting of 

the Chamber of Deputies and the Senate presenting two-thirds of deputies and 

senators (Constitution of Romania: Article 148(1)); it also confirms the precedence 

of the EU founding treaties and mandatory secondary EU legislation over the 

domestic law if compatible with the accession act (Constitution of Romania: 

Article 148 (3)). It also provides joint responsibility of the Romanian parliament, 

government and judiciary for the fulfillment of the obligations arising from the 

accession act and the EU membership (Constitution of Romania: Article 148 (4)). 

These framework regulations leave a lot of open questions with regard to the 

interaction between the domestic and international law in Romania, where the role 

of judiciary seems, especially of the Constitutional Court of Romania to be crucial 

(Gâleo, 2020). 

 

2.4. Croatia 

 

The Constitution of Croatia was adopted in 1990 and since that time has 

experienced numerous amendments. The basic framework rules on the application 

of international law in Croatia are to be found in Chapter VII of the Constitution. It 

provides that if signed and ratified the international treaties are part of the domestic 

legal order with the precedence over the statutory legislation and regulatory acts 

under the condition that they entered into force and are published officially 

(Constitution of Croatia: Article 134). In the case of the international treaties, 

which grant powers of the Croatian state to international institutions, they are to be 

ratified by the two-thirds majority vote in the Parliament from all deputies 

(Constitution of Croatia: Article 133).  

Like in the case of Poland and Lithuania, the Constitution of Croatia 

contains provisions on the regulations of the relations with international 

organizations and poses the mandatory two-thirds voting in the Croatian parliament 

and nationwide referendum (Constitution of Croatia: Article 135). Like in the case 

of Romania, the provisions regulating the relations with the EU are included 

directly into the text of the Constitution of Croatia and provide the most advanced 

regulation on the transfer of powers to the EU (Constitution of Croatia: Article 

141a), rules on the participation at the EU institutions (Constitution of Croatia: 

Article 141b), norms on the application of the EU law in Croatia legal order 

(Constitution of Croatia: Article 141c), and the legal status of the EU citizens in 

Croatia (Constitution of Croatia: Article 141d). The constitutional review of the 

compatibility of international treaties with the Constitution can be assumed to be 

vested to the Constitutional Court of Croatia based on Article 125* of the 

Constitution, since the review of the constitutionality of international treaties is not 

mentioned therein expressis verbis. Like in Poland, Lithuania and Romania, the 



96  |  COMPARATIVE LEGAL ANALYSIS  
 

 

role of the Constitutional Court in addressing the EU matters is crucial (Božac and 

Carević, 2015; Goldner et al., 2019). 

Thus, this short overview of the experiences of Poland, Romania, Lithuania 

and Croatia underlines, that the post-Soviet and post-socialist countries, despite 

having the common socialist legacy developed their own approaches towards the 

implementation of the international law in their domestic legal orders and, 

consequently, the implementation of the association agreements with the EU. The 

domestic constitutional regulation on this issue is mainly of the framework 

character and reflects national practices of the VCTL application regardless 

whether these countries are signatories to the VCTLs or apply it as the customary 

international law. The constitutional provisions on the application and enforcement 

of the international law are based on the rule, that if ratified duly, the international 

treaties form a part of the domestic legal order, usually being subordinated to the 

constitutions, but having the precedence over statutory laws and other regulatory 

acts. Moreover, some constitutions recognize the possibility of direct applicability 

of international treaties in their domestic legal systems (f.e. Art. 91of the 

Constitution of Poland) and provide constitutional review of the compatibility of 

international treaties with domestic constitutions (Article 188 (1) of the 

Constitution of Poland, Article 148 of the Constitution of Romania, Article 105 of 

the Constitution of Lithuania, Article 125* of the Constitution of Croatia). As the 

practices of the constitutional review of international treaties in cases of Poland, 

Lithuania, Croatia and Romania show, the outcomes of such reviews in different 

legal systems, as Mendez notes, differ much (Mendez, 2017). Once these countries 

defined the membership in the EU as one of their foreign policy priorities, they 

faced the situation that existing constitutional provisions are not ensuring the 

prompt, efficient implementation of association agreements, thus the amendments 

to their constitutions were introduced addressing the issue of the delegation/transfer 

of state competencies to the EU and the issue of the direct applicability of the EU 

founding treaties and secondary legislation in the domestic legal orders of Poland, 

Romania, Lithuania and Croatia, leaving open the the question about the 

correlation and supremacy of domestic constitutions and the EU law, especially EU 

primary law.  

 

3. National practices of the implementation of the Association Agreements in 

Central and Eastern Europe: lessons for Ukraine  

 

Ukraine became independent in 1991 after the dissolution of the Soviet 

Union. Like any country in the post-Soviet area it started to develop its contractual 

relations with the EU focusing at first at the maintenance of the cooperation in 

trade and trade-related matters. Gradually the cooperation between the EU and 

Ukraine became intensified: with the signature (1994) and entering into force of 

Partnership and Cooperation Agreement between the European Union and Ukraine 

(1998, hereafter – PCA) the political dialogue between the EU and Ukraine became 
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institutionalized within the Ukrainian legal system. According to the PCA Ukraine 

for the first time unilaterally agreed to align its domestic legislation to the EU 

acquis, so that domestic practices on the rapprochement of its legal rules and 

regulatory practices to the EU became an essential part of the bilateral cooperation 

discourse accompanied by the discussions on structural reforms, combatting 

corruption and stabilizing the economic situation. 

The approximation practices in Ukraine evolved from the implementation of 

the Article 51 PCA (Partnership and Cooperation Agreement, 1994), which 

contained the lists of areas, where the compatibility of the Ukrainian legislation 

and regulatory practices of the EU rules was expected, however the clarity as to the 

terms and procedures for the adaption of the Ukrainian legislation to the EU acquis 

was lacking. The national approach towards the approximation practices, however 

started to be shaped merely by active governmental efforts, which started to 

develop a statutory and secondary legislation in this area already at the turn of the 

XX-XXI centuries with particular focus on the EU law compatibility checks, 

translation of the EU acquis and institutionalization of the decision-making and 

control over the implementation of the Ukrainian obligations under the treaties 

with the EU.  

The national legislative and approximation practices are based in terms of 

constitutional regulation on Article 9 of the Constitution of Ukraine, which 

determines the correlation between international treaties, to which Ukraine is a 

party and which are duly ratified by the Ukrainian Parliament, and acknowledges 

their status as a part of the domestic legislation. Like in the case of Lithuania, 

Romania and Croatia, international treaties, if contradictory to the Constitution, can 

be signed and ratified only after the constitution is amended. The Constitution of 

Ukraine does not contain clear rules regarding the place of international treaties in 

the legal system of Ukraine. Statutory legislation often provides that international 

treaties, if ratified and duly in force, are to be applied in the same manner as the 

national legislation is enforced. Where the national legislation contradicts 

international treaties, the latter have priority over the Ukrainian legislation. 

Unlike the Constitutions of Poland, Romania, Lithuania and Croatia, the 

Constitution of Ukraine does not provide general coherent regulation on Ukraine’s 

cooperation either in the case of the application and enforcement of the 

international law in general terms nor in the case of the development of 

cooperation with international organizations, leaving here the space open as to the 

constitutional prerequisites of the transfer of powers to international instituions. 

Like in Poland, Romania, Lithuania and Croatia the Constitutional Court of 

Ukraine is vested with powers to determine the compatibility of international 

treaties with the Constitution of Ukraine (Constitution of Ukraine: Article 151) and 

is entitled to express its opinion on this issue. 

This constitutional provision shaped the debate on the implementation of the 

PCA; it also determines the contemporary domestic practice of the implementation 

of international treaties in Ukraine, including the EU-Ukraine AA  and gives floor 

for the debate on the correlation of the international law and the domestic law, 



98  |  COMPARATIVE LEGAL ANALYSIS  
 

 

since the enforcement of international legal rules in Ukraine in different fields, e.g. 

human rights, causes a lot of controversies both in practical and theoretical terms, 

since a coherent approach towards such fundamental issue is not achieved yet 

neither by state policies nor in the academic environment (Koziubra, 2020; Petrov, 

2014). Like Romania and Lithuania, the Constitutional Court of Ukraine is vested 

with powers to determine the compatibility of international treaties to the 

Constitution of Ukraine (Constitution of Ukraine: Article 151) and is entitled to 

express its opinion on this issue. 

The Law of Ukraine “On International Treaties”, as the VCTL 1969 

implementation practice, does not contain a separate provision on the direct effect 

of international treaties. It confirms the constitutional rule that if ratified by the 

Ukrainian Parlaiment, the international treaties are to be applied as the domestic 

legislation and shall prevail over it in the case of the conflicts (Law of Ukraine 

(1906-IV), 2004: Article 19).  The Ukrainian statutory legislation does not contain 

special provisions on the direct applicability of international legal norms in 

Ukraine with one exemption: the European Convention of Human Rights is 

directly effective and applicable (Law of Ukraine (№ 3477-IV), 2006). However, 

in this case the judiciary should fill the gap, as Petrov argues, and recognize the 

primacy and the direct effect of PCA provisions over the conflicting domestic 

legislation (Petrov, 2014: 5). In Ukraine, such judiciary activism occurs in an 

inconsistent and sporadic manner.  

The national legislative framework for the approximation of the domestic 

legislation of the EU acquis dates back to 1998, when the Government of Ukraine 

adopted the National Strategy of the Integration of Ukraine into the EU, where the 

approximation discourse was defined in general terms. In 1999, the Government of 

Ukraine adopted the Concept of Adaptation of Ukrainian laws to the legislation of 

the EU (Decree 1496, 1999). In 2004 the Ukrainian Parliament approved the 

National Programme on the Adaptation of Ukrainian legislation to the EU acquis 

(Law of Ukraine (1629-IV) 2004), where, as Petrov argues, Ukraine voluntarily 

agreed to introduce the EU accession acquis without the perspective of full 

membership in the EU (Petrov 2014: 12). In the course of the AA implementation 

Ukraine made extensive use of deploying national secondary legislation at the level 

of by-laws to regulate the approximation issues: e.g. the compliance check for the 

domestic legislation was introduced in 2009 in the Rules of Procedure of the 

Government of Ukraine (para. 46 on the compliance check for conformity of 

Ukrainian draft law with the EU acquis) (Rules of Procedure, 2009) and exarbated 

in the Ruling on the Governmental Office for European and Euro-Atlantic 

Integration, where most procedural rules are contained (Ruling 759, 2017). 

Until 2017, the institutional framework of approximation in Ukraine was 

based on the idea that approximation and the EU law compliance check were to be 

organized within the government by line ministries, which actually very often 

caused a lack of coordination leading to delays in the approximation process. In 

2016, Ukraine transferred from the decentralized institutional framework for EU 
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matters to the single-body focused model of the national institutional mechanism 

on the EU-Ukraine relations: it established the position of the vice-premier for 

issues regarding the European and Euratlantic Integration of Ukraine. Thereafter, in 

2017, the Governmental Office for the Coordination of European and Euro-

Atlantic Integration of the Secretariat of the Cabinet of Ministers of Ukraine 

(Ruling 759, 2017) was established in order to direct, coordinate and control 

governmental efforts in the implementation of the EU-Ukraine AA, including the 

approximation of Ukrainian legislation to the EU acquis.   

Thus, Ukrainian practices on the AA implementation are based on the 

constitutional provision on the international treaties, which determines the 

frawework for domestic practices of the implementation of international treaties.  

Despite the Ukrainian legislature, executive and judiciary recognize specific 

nature of the AA, a complex framework legal structure that contains not only 

specific norms able to govern the functioning of the association relations between 

the EU and Ukraine is still missing. The constitutional amendments (Constitution 

of Ukraine, 1996: Constitution Preamble, Article 85(5), Article 102, and Article 

116 (11)) were introduced in 2019, reflecting the European expectations of the 

Ukrainian population, however both the implementation practices for the 

international legal rules in general and the implementation of the AA itself did not 

receive a coherent and transparent structure. 

 

Conclusions 
 

The national implementation practices of the association agreements in 

Central and Eastern European countries are basically linked to the constitutional 

provisions, which refer to the status of international law, international treaties and 

rules on cooperation with international organizations. As experiences of Poland, 

Romania, Lithuania, Croatia and Ukraine show, the general constitutional 

provisions are containing the framework rules on the interaction between 

international law and domestic legal orders. These constitutional provisions are 

circumstanced by domestic practices of the implementation of international law. 

The constitutional provisions very often stipulate that if signed and ratified, 

international treaties, form the part of the domestic legal orders, however the 

applicability of international treaties within these countries is regulated differently: 

Poland recognizes the direct applicability of international treaties in its domestic 

legal order, as opposed to Romania, Lithuania, Croatia and Ukraine, which do not 

address the direct applicability or direct effect of international treaties expressis 

verbis in their constitutions. The conclusion and ratification of the AAs between 

the EU and these countries, especially once the perspective of the EU membership 

was open, modernized national practices of implementation of the international 

treaties, especially due to the fact, that the recently concluded AAs include 

provisions on extensive legislative and regulatory approximation of the domestic 

legal systems to the EU acquis. The AAs with CEEs evolved from the agreements 

which contained basically the framework rules regulating relations between the EU 
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and third countries like in the cases of EAs with Poland, Romania and Lithuania, to 

the treaties, which contain detailed, clear and self-sufficient regulations, like in the 

case of Ukraine, with rather a limited margin of appreciation left to the states in the 

course of the AAs implementation. This opens the discussions on the direct 

applicability of such AAs in the domestic legal orders of such countries as Ukraine. 

The issue of direct applicability of international law has a clear constitutional 

dimension, and gives a new rise for the debate in Ukraine on the precedency of the 

international law over the domestic legislation, especially over its Constitution.  

It needs to be mentioned that Poland, Lithuania, Romania and Croatia dealt 

with the issues related with the EU membership at the constitutional level prior to 

their membership. Technically, the most important issue that the legal systems of 

Poland, Lithuania, Romania and Croatia needed to address at the constitutional 

level was the direct effect and direct applicability of the EU Law, which required to 

be addressed both at the constitutional level and at the level of the secondary 

legislation. All countries but Poland follow the way of the introduction of the 

amendments to their constitutions, whereas in 1997 Poland adopted the 

Constitution with the general framework regulation on its cooperation with 

international organizations. Even if amended, the countries Poland, Romania, 

Lithuania and Croatia do not recognize the supremacy of the EU Law over 

domestic constitutions. The judiciary (constitutional and supreme courts of these 

countries) address the ambiguities related to the EU Membership and the 

application of the EU Law. Ukraine in this context also follows the line of 

amending the text of its Constitution, both in the way of application of the rules on 

constitutional amendments and in the way of judiciary activism. The last one, 

especially through the jurisprudence of the Constitutional Court of Ukraine, is very 

often seen as an instrument of the tacit amendments to the Ukrainian constitution.  
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